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FACT SHEET TWO:

   WOMEN’S INHERITANCE RIGHTS


The issue of inheritance is vital for women as it relates to the underlying reasons for women’s disproportionately high levels of poverty and housing insecurity in the world today. Inheritance rights play such a fundamental role in the transfer of wealth in society, they also directly relate to the protection of women’s right to adequate housing and land rights, and are inextricably linked with their economic autonomy.  

Almost every society has predetermined formal laws and informal rules of succession that govern who will receive which share of the deceased person’s property and responsibilities. In principle, laws of succession and inheritance
 are designed to counteract the disruptive effect of death on the integrity of the family unit. In reality, however, if the law of inheritance is not based upon human rights standards, it often has the opposite effect, effectively robbing widows and girls of their lands and homes, and forcing them into homelessness, destitution and social isolation.
The Denial of Inheritance Rights: A Devastating Practice:

· In Sub Saharan Africa, the practice by in laws or other family members of stealing widow’s property and ejecting her from her matrimonial home and land is so common it has been given the name “property grabbing”

· When widows and girl children are evicted from their homes and land, they have few choices but to move to urban areas in order to earn money- with no form of income, they turn to prostitution, even if infected with HIV/AIDS, which spreads the virus even further

· In some parts of Africa, including Kenya, Zambia and Ethiopia the practice of wife inheritance or widow cleansing still exists.

· Widow cleansing is where a widow is forced to have sex with a paid cleanser, often the town outcast, in order for her to be “cleansed” of her husband’s evil spirit; wife inheritance is where the brother or nearest male relative of the deceased husband marries the widow, often against her will. If the widow refuses such practices she is thrown out of the house and ostracised by her family and community.
· In most societies, boys are favoured in inheritance. It is thought that girls do not need property, for they will marry and the property will leave the family stead. 

· In the Middle East, mostly under the Shari’a law, or the basis for Islamic personal status code, women are allowed to inherit, but not equally with men. However, even the share they are allocated is taken from them by brothers and in laws- often through means of coercion, violence and even murder. 

· Reports exist of murders of women in Jordan and Turkey, allegedly under the auspices of a so-called honour crime - where a female is killed by her male relatives to “save” the families’ honour,  a crime that is often still given as a lesser degree of punishment- but in reality, they have killed her to keep her share of inheritance.  

Laws and rules of inheritance and succession are invariably shaped by the society and culture in which they operate. Family structures and the roles they play in society form a very large part of how such laws and rules are formulated and applied. The misapplication of customs and traditions undeniably place women at a disadvantage to men and serve to justify entrenched gender roles and hierarchies.

Inheritance Rights Myths:

(Inheritance is a private matter, and should be dealt with in the home.


(Even if widows do not own property, they will be looked after by their families.


(Traditional practices are outdated and no longer applied.


(Islamic law is adhered to and women receive at least a portion of the estate.
Under various systems of customary law throughout Africa, inheritance is predominantly patrilineal, passing through the male line. Primogeniture, or inheritance of the estate by the first-born son, is the most common. Additionally, in Islamic personal status code, or Shari’a, girls are to receive half the inheritance of their brother. 

It is vital to note, however, that under societies within both systems, women and girls have been accorded a right to maintenance by the male relative, which, at the very least, gives them the right not to be ejected out of their home. Unfortunately, such rules are ignored, and patriarchy is applied in a way to prevent women from inheriting at all.  Many also claim increased poverty has made property grabbing and forced renunciation of inheritance rights much more common.

Where are Housing and Inheritance Rights Protected for Women?

Several international legal instruments recognize women’s legal rights to housing, property and land. Additional regional, national and local laws also exist to protect these rights.

(Universal Declaration on Human Rights (UDHR): Article 25(1)

(International Covenant on Economic, Social and Cultural Rights (ICESCR): Articles 

11(1), 2(2)

(International Covenant on Civil and Political Rights (ICCPR): Articles 3 17, 26, Gen. 

Com. 28

(Convention on the Elimination of All Forms of Discrimination Against Women: 

Articles 14(h)(2), 15, 16(1)(c) and (h)

(Convention on the Rights of the Child: Article 27

(Beijing Declaration and Platform for Action: Paras. 8, 36, 26, 35 and 65(b)

(Habitat II Agenda and Platform for Action: Paras. 25(a), 26, 27, 40 and 46

(Declaration on the Elimination of Discrimination Against Women, Art. 6

(Commission on Human Rights Resolution 2003/22 ‘Women’s equal ownership of, 

access to and control over land and the equal rights to own property and to adequate 

housing’

(Commission on the Status of Women Resolution 42/1, ‘Human Rights and land rights 

discrimination’

( UN HABITAT Governing Council Resolution of Women’s Role and Rights in Human 

Settlement Development and Slum Upgrading’

Examples of Obstacles to the Realization of Inheritance Rights:

Legal- 

(Statutory laws are discriminatory towards women and deny them their rights

(Customary and religious laws are deferred to in matters of inheritance, which are manipulated and misapplied to deny women their rights.

(Laws are confusing and knowledge about various legal protections not known

-Ex.-Statutory laws do not recognize customary/religious marriages, and protections for women within statutes do not apply.



(Justice system is inaccessible, discriminatory and too expensive for women

Social-

(Women are pressured by family and community to give up their rights



(Women who claim their rights are stigmatized by community as shameful

( It is mistakenly thought that inheritance is a private matter, and should be dealt with in the home- thus women have little recourse.

Cultural-
( Traditional practices are applied in the name of culture to deny rights

( Religion and culture misinterpreted in way that benefit patriarchal ideals and force women to renounce their rights to housing and land.

Structural- 
( Women are uneducated about their rights

( Systems in place to assist women with their inheritance rights are under funded or not implemented.

( Lack of political will to protect women’s rights.

Harmful Traditional Widowhood Practices: In various tribes and cultures throughout the world, and in particular in sub Saharan Africa, women are still forced to undergo various rituals after the death of their spouse. In the Southern Omo region of Ethiopia, if a woman’s husband dies, she is given to his brother or nearest male relative, as she is considered property and should be passed on as such. Similarly in Nigeria, scalp scraping is commonly enforced. In some tribes, widows are made to drink the water that has been used to wash the body of the deceased. In Kenya, widows are forced to have sex with a paid “cleanser”, usually the town outcast. This is usually done unprotected, only then does the evil spirit of her deceased husband leave her. Of course, the practice spreads HIV quickly.

Making the Connections Between HIV/AIDS and Inheritance:

In sub‑Saharan Africa, inheritance is a vitally important everyday issue. The seemingly unstoppable tragedies of major armed conflict, HIV/AIDS and mounting poverty in many parts of Africa have pushed the widowhood rate up to a full 25 percent of all African women. In some African countries, the figure is much higher: in post‑genocide Rwanda, astonishingly, half of all women are widows.
 Women are frequently evicted, even by their own families, after they are diagnosed with HIV/AIDS.  Often, after their husbands die from AIDS, women are denied any inheritance, or are forced into the ritual of ‘widow inheritance,’ where a male relative of the deceased takes the woman as a second wife. If a woman refuses to submit to the practice, she may be thrown off of her matrimonial lands and home, ostracized by family and community, and unable to acquire housing on her own. Forced to live in the slums of a nearby urban centre, a woman often turns to prostitution to earn money. She is forced to take this high risk- if she is infected with the HIV/AIDS virus, she will spread it- if she is not, she may contract it.

Recommendations for model legislation on inheritance

Based upon COHRE’s findings in its work on inheritance rights, and upon human rights principles, the COHRE WHRP makes the following recommendations for legislation on inheritance:

1.
The basic premise of any legislation should always be equality and non‑discrimination.

2.
In formulating and implementing the legislation, consultations with and the participation of all stakeholders is essential.

3.
All ownership systems, through titling or other forms of tenure, and whether formal or informal, must provide for legal recognition and protection of both spouses’ rights to adequate housing and land.

4.
Inheritance and succession acts should provide for minimum disturbance of the family situation once the deceased has passed away. Such legislation, first and foremost, should recognise the surviving spouse(s) and children as primary beneficiaries of the estate. The needs of other beneficiaries, such as parents and/or siblings, should also be considered as important but secondary.

5.
Inheritance rights protections and the rights to equality and non‑discrimination should apply to all marriages, whether entered into under customary and/or religious rites and/or civil or common law. This is important to ensure that women married under customary and/or religious systems are not unduly prejudiced.

6.
Female and male children should be treated equally in all inheritance matters. There should be adequate protection against the consequences of discriminatory notions that a male heir is superior or more deserving (primogeniture) or that a female does not need a share of the estate as she will be cared for by relatives or a future husband.

7.
All discriminatory marriage laws should be amended and/or repealed to ensure that both spouses enjoy equal property rights in marriage. All laws providing for ‘marital power’, either explicitly or implicitly, should be repealed. Marital property should be administered through joint decision‑making by both spouses. Property gained during marriage should be registered in the name of both spouses in order to ensure that once the marriage is dissolved the female is able to maintain interest in the marital property, including the home and land.

8.
In order to avoid confusion in intestate succession, the writing of wills should be encouraged and a proper system for validating wills should be established. Such a system should be readily accessible to those who cannot afford legal representation, trips to a registrar, or related fees.

9.
Under all marriage types and regimes, devolution of intestate estates should be regulated by civil law to ensure that, first and foremost, the rights of the surviving spouse and children are protected. Devolution processes should, as far as possible, include consultation with all stakeholders.

10.
Deeds registry and all administrative systems that oversee such registration of property should be so regulated that women’s interest in property is guaranteed. The system should be readily accessible to women, on whom prohibitive fees and other obstacles should not be imposed. Documentary proof of registration should be given to both spouses.

11.
Legislation should stipulate that all officials and/or authorities engaged in the inheritance process are to receive gender sensitisation and human rights training.

12.
Legislation should set forth a master plan for public awareness and education programmes designed to inform women of their inheritance rights and ways to claim and enforce these rights.
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�	The terms ‘inheritance’ and ‘succession’ are often used interchangeably, but should be distinguished.


Inheritance is the transmission of the right to property such as land and housing, while succession means the transmission of all rights, duties and powers of the deceased, including her/his social position. This report focuses on the issue of inheritance, the transfer of property from one generation to the next. Succession, the transfer of rights and duties as well as property, is discussed incidentally.


� For example, The American Declaration on the Rights and Duties of Man, Art. 23, African Charter on Human and Peoples’ Rights, Article 14


� Article 11(1) protects the right to adequate housing; 2(2) provide for non-discrimination, (1966)


� Article 3 provides for equality of women and men; 17, protects against unlawful interference in the home (1966), General Comment 28 specifically interprets Article 3 to include inheritance rights for women (2000) 


� Article 14(h)(2) provides for housing; 15, equality; 16 supra, equality in property during and after marriage (1980) 


� Article 27 recognizes the right of every child to adequate housing (1989)


� Para. 8 and 36 provide for equality; 26 and 35 equal access to productive resources, Para. 65 provides for equal inheritance rights (2000)


� Para. 25(a)and 26  reaffirms the right to adequate housing, Para. 27 ensures equal access to housing, land and inheritance, Para. 40 provides legal security of tenure, and Para. 46 to integrating gender in human settlements (2001)


� Proclaimed by General Assembly resolution 2263(XXII) of 7 Nov. 1967.


� Adopted by the Commission on Human Rights, 22 April 2003, E/CN.4/2003/22


� Adopted by the Commission on the Status of Women, 1989, E/CN.6/1998/12


� Adopted by the Governing Council of the UN Human Settlements Programme, 6 May 2003, HSP/GC/19/L.2/Rev.1.


�	Global Fund for Women, Africa Report, Rwanda: Repairing Lives, Recovering from Genocide (Global Fund for Women, 1999), http://www.globalfundforwomen.org/4news/africa-report/10-rwanda.html





